S MY




MEDIATING ETHICALLY

Introduction

» Mediation has become a ubiquitous component of contemporary legal practice in New South
Wales.

» The notion of mediation and its practice has developed reasonably quickly over the last two
decades or so to the point where a prudent legal practitioner should ensure that she or he has at

least some basic understanding of the process and potential pitfalls. This is particularly so, for
lawyers involved in litigation.
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MEDIATING ETHICALLY

Why Ethical Practice at Mediations is important.

» The efficient and efficacious administration of justice relies on
lawyers complying with their duties and obligations. So too, the
proper administration of justice relies on lawyers adhering to rules
of professional practice. These duties, obligations and rules extend
to the conduct of Mediations.

» From a legal practitioner’s point of view, statutes and professional practice rules require a lawyer to
act ethically when advancing a client’s interests at Mediation. In short terms, legal practitioners are

required to do three things:
* Not mislead an opponent;
e To act with candour; and

e To deal in good faith.
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.  CiviL PROCEDURE AcT 2005 (NSW)

» Section 4 and Schedule 1 sets out the application of the CPA to various
jurisdictions. CPA applies to all civil proceedings in Class 1, 2, 3, 4 or 8 of
the Land and Environment Court’s jurisdiction.

» Part 6 of the CPA addresses case management and interlocutory
proceedings.
» Section 56 sets out a statement well known to litigators:

Overriding purpose

1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings, is to
facilitate the just, quick and cheap resolution of the real issues in the proceedings

2) A party to civil proceedings is under a duty to assist the court to further the overriding purpose and, to

that effect, to participate in the processes of the court and to comply with directions and orders of the
court.
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I.  CiviL PROCEDURE ACT 2005 (NSW) (CONTINUED)

» Part 4 of the CPA expressly addresses the Mediation of
proceedings.

» Section 25 includes a definition of Mediation:

mediation means a structured negotiation process in which the mediator, as a neutral and independent
party, assists the parties to a dispute to achieve their own resolution of the dispute.

» Section 26 sets out the power of the court to refer a matter for mediation.

» Section 27 succinctly describes the duty required at mediation:

Duty of parties to participate

It is the duty of each party to proceedings that have been referred for mediation to participate, in
good faith, in the mediation.
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1R LEGAL PROFESSION UNIFORM LAW APPLICATION ACT
2014 (NSW)

» Schedule 2 of the Act addresses costs in civil claims.

» Clause 2 of Schedule 2 prohibits a law practice from acting
unless there are reasonable prospects of success:

1) A law practice must not provide legal services on a claim or defence of a claim for
damages unless a legal practitioner associate responsible for the provision of the
services concerned reasonably believes on the basis of provable facts and a
reasonably arguable view of the law that the claim or the defence (as appropriate) has
reasonable prospects of success.

2) A fact is provable only if the associate reasonably believes that the material then
available to him or her provides a proper basis for alleging that fact.
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l1l. PROFESSIONAL CONDUCT RULES

A. Legal Profession Uniform Law Australian Solicitors’
Conduct Rules 2015
»  Clause 22 addresses communication with opponents:

22.1 A solicitor must not knowingly make a false or misleading statement to an opponent in
relation to the case (including its compromise).

22.2 A solicitor must take all necessary steps to correct any false or misleading statement made by
the solicitor to an opponent as soon as possible after the solicitor becomes aware that the
statement was false or misleading.

»  Clause 30 addresses another solicitor’s or other person’s error:

30.1 A solicitor must not take unfair advantage of the obvious error of another solicitor or other
person, if to do so would obtain for a client a benefit which has no supportable foundation in
law or fact.

»  Clause 34 addresses dealing with other persons.
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lIl. PROFESSIONAL CONDUCT RULES (CONTINUED)

B. Legal Profession Uniform Conduct (Barristers) Rules 2015

» Clause 4 set out a number of guiding principles upon which the Rules are
founded including:

a) barristers owe their paramount duty to the administration of justice,
b) barristers must maintain high standards of professional conduct,

c) barristers as specialist advocates in the administration of justice, must act honestly, fairly, skillfully,
bravely and with competence and diligence,

d) barristers owe duties to the courts, to their clients and to their barrister and solicitor colleagues,

e) barristers should exercise their forensic judgments and give their advice independently and for the
proper administration of justice, notwithstanding any contrary desires of their clients.

» Clause 49 - A barrister must not knowingly make a false or misleading statement to an opponent in relation to
the case (including its compromise).

» Clause 50 - A barrister must take all necessary steps to correct any false or misleading statement in relation to
the case made by the barrister to an opponent as soon as possible after the barrister becomes aware that the

statement was false or misleading.
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IV. MODEL LITIGANT PoOLICY FOR CIVIL LITIGATION

» Clause 2 states the sole obligation of the Model Litigant Policy:

The State and its agencies must act as a model litigant in the conduct
of litigation.

» Under the Model Litigant Policy, NSW Government and agencies are required to:
e Deal with claims promptly;
* Not take advantage of a claimant who lacks the resources to litigate a legitimate claim;
* Pay legitimate claims;
* Avoid litigation;
* Keep costs to a minimum; and

* Apologise where the State (or agency) has acted inappropriately.

G

GREENWAY CHAMBERS






Two CASES

1. Legal Services Commissioner v Mullins [2006] Legal Practice Tribunal 012 (23 November
2006); Legal Services Commissioner v Garrett [2009] LPT 12 (1 May 2009) — “Loose with
the truth, too clever by half”

2. Murphy v State of New South Wales [2021] NSWSC 927 — “good faith”
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Legal Services Commissioner v Mullins [2006] Legal Practice Tribunal 012

(23 November 2006); Legal Services Commissioner v Garrett [2009] LPT 12
(1 May 2009)

“Loose with the truth, too clever by half’’

» A material fact in both cases is that the practitioners had made representations to the opponent prior to the
Mediation and that those representations, which were ‘critical to important parts of the claim’ and relied
upon by the defendant, had become false by the time the Mediation was conducted, a fact known to both
Mullins and Garrett. They were obliged, under the professional conduct rules and at common law, to correct
the false statements. The claimant and legal representative continued to rely on assumptions which were

not correct. The Tribunal was directly concerned with the duty of disclosure owed by a legal representative
to an opponent. Remaining silent was a practical deception.

» Both legal practitioners were found to have intentionally and fraudulently deceived the insurer and its

lawyers about the accuracy of fundamental assumptions made in respect of life expectancy, and were fined
for professional misconduct.
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Murphy v State of New South Wales [2021] NSWSC 927

““good faith”

» Consideration of the duty of good faith required by s 27 of the CPA.
» Justice Harrison explained:

It would not in my view be controversial to expect that one party to litigation should not be permitted
to allow the other to incur costs on the basis of an assumed set of facts that the first party knew to be
unfounded. For example, if it were hypothetically the position in the present case that the State of
New South Wales, as a model litigant, had formed the view that it would never pay money to Mr
Murphy unless ordered by a court to do so, and that this view was formed well in advance of a
scheduled mediation, it would in my opinion be inappropriate to say the least, and probably
misleading for the State not to make that position clear to Mr Murphy or his solicitor in a timely way,
without undue delay, so that unnecessary costs in preparation for it could be avoided.
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PRACTICAL TAKEAWAYS

» The requirement to act ethically at Mediation has a clear
statutory basis.

» Acting ethically at Mediation is a requirement of professional practice rules.

» If your client is the State of NSW or one of many of its agencies, the Model Litigant Policy
mandates ethical participation in Mediation.

» A failure to adhere to proper ethical practice may have unhappy consequences:
e costs penalties;

e professional sanction.
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PRACTICAL TAKEAWAYS

» From the very basic — Do not make a false statement.
» If you do, correct it.

» Do not knowingly or recklessly mislead other parties: eg. attending a Mediation without
having authority to settle.

» Do not take advantage of another party’s error if to do so would advantage your client
without a proper foundation in law or fact: eg. Mullins and Garrett.

» Do not make unfounded allegations: eg. “Your case has no merit”. Note Legal Profession
Uniform Law Application Act 2014 (NSW).

» Do not intimidate or threaten another party: eg. by making statements which exaggerate
rights or entitlements or sanctions.
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