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Ethics in Mediations

• Rule 7.2 of the Solicitors’ Rules/ Rule 36 of the Barristers’ 
Rules

• These rules create an obligation on practitioners to consider 
and advise on alternative dispute resolution

• Mediation is very much a part of the landscape and the 
potential for it arises in every litigated case

• Mediations can give rise to many ethical issues, so it pays 
to be prepared

The starting point
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• Section 26 of the Civil Procedure Act/ section 53A of the 
Federal Court of Australia Act

• These provisions give the Court the power to order the 
parties to mediation, whether or not they consent

• If these are engaged, certain other statutory provisions 
apply: for example, as to privilege and confidentiality, and 
mediator immunity

• Parties can also engage in private (non Court-ordered) 
mediation

Legal framework
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• What are our obligations and where do they come from

• Solicitors Rules and Barristers Rules

• Applicable statutory provisions
• s 27 of the Civil Procedure Act/ r 34.118 Federal Court 

Rules
• s 56(3) of the Civil Procedure Act/ s 37N of the Federal 

Court of Australia Act

• Case law

• Ethics extends beyond rules

• It might depend on who your mother is

‘Would your mother slap you for it?’ – Steve Mark
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General duties



Ethics in Mediations

• Obligations arising under statute: s 27 of the Civil Procedure 
Act/ r 34.118 Federal Court Rules

• Obligations arising in contract pursuant to an express term: 
e.g. Aiton Australia Pty Ltd v Transfield Pty Ltd [1999] 
NSWSC 996; United Group Rail Services v Rail Corp 
(NSW) (2009) 74 NSWLR 618

• Obligations arising in contract pursuant to an implied term?  
No generally implied duty: CGU Workers Compensation 
(NSW) v Garcia (2007) 69 NSWLR 680 at [132]-[134] 
(Mason P, Hodgson and Santow JJA agreeing).  But likely in 
mediation agreements

• Ethical obligations: e.g. Law Council Guidelines for Lawyers 
in Mediations, r 2.2

Good faith
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• What is the content of the duty? See Aiton Australia at [155]-
[156]; United Group Rail Services at [70]-[74]

• What are the consequences of breach?

• r 34.118 Federal Court Rules

• Possible disciplinary action

Good faith
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• Obligations arising under statute: ss 30-31 of the Civil 
Procedure Act/ s 53B of the Federal Court of Australia Act

• Obligations arising in contract

• How do these obligations interact with possible enforcement 
of obligation of good faith? r 34.118 Federal Court Rules

Confidentiality
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• Regardless of popular depiction (think Jim Carrey in Liar 
Liar), as lawyers, this is our touchstone

• Caselaw on ethical dilemmas is replete with examples of 
where lying about complained-about conduct, rather than 
the conduct itself, led to the most severe sanctions

• rr 24-25, 49-51 of the Barristers’ Rules (and r 125, 
definition of ‘court’)/ r 19.1-19.3, 22 of the Solicitors’ Rules
(and Glossary of Terms, definition of ‘court’)

• Section 18 of the ACL: Quad Consulting v David R 
Bleakley & Associates (1990) 27 FCR 86

• Silence can be misleading: Legal Services Commissioner v 
Voll [2008] QCA 293 at [67] (Wilson J, Keane JA and 
Dutney J agreeing)

Honesty
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Specific issues
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• r 52 of the Barristers’ Rules/ r 33 of the Solicitors’ Rules

• How do these apply in mediations?  Note the carve-out for 
consent, which is implied during mediations – but within 
limits

Speaking to the other side’s client
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• Studer v Boettcher [2000] NSWCA 263 at [53] (Handley 
JA); [58] (Sheller JA); [74]-[76] (Fitzgerald JA)

• Persuasion is appropriate

• Pressure to settle on best available terms can be 
appropriate.  However, coercion must be avoided.  There is 
a fine line here

• Consequences: negligence and potential disciplinary 
action

• Balance with obligation not to pursue hopeless causes

Pressure to settle
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• Sections 2 and 4 of Sch 2 to the Legal Profession Uniform 
Law Application Act

Obligation not to run hopeless cases
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• Importance of ensuring your client has capacity to give 
instructions – before you get to the mediation

• Capacity can, theoretically, change during the mediation

• Managing presence of foreign parties 

• When is a phone call away too far? 

Capacity & Authority
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• Obligation to communicate offers

• Whether offer can be accepted immediately (and without 
more), when is a formal contract required

• Multiple parties and conditional offers

Putting and accepting offers
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• Masters v Cameron

• Utility of a non-binding ‘heads of agreement’

• A concluded written agreement is not subject to 
confidentiality (unless it contains a term of this nature) or 
mediation privilege 

• S 29(2) of the Civil Procedure Act

Settlements – when and how to make binding
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• Contracts Review Act

• Australian Consumer Law

• Statements made without reasonable grounds may be 
misleading and deceptive

• Silence and failing to correct an obvious error

• Equity and misrepresentation

• Fraud

Settlements – setting aside
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A mediator may mediate only those matters in which the mediator can remain impartial 
and even handed. If at any time the mediator is unable to conduct the process in an 
impartial manner the mediator should withdraw.

Accordingly, a mediator must avoid:
(i) partiality or prejudice; and
(ii) conduct that gives any appearance of partiality or prejudice.

(a) Whatever their own views and standards mediators should not only not be partial or 
prejudiced but should avoid the appearance of partiality or prejudice by reason of such 
matters as the parties' personal characteristics, background, values and beliefs or conduct 
at a mediation.

(b) Mediators should be conscious of behaviour which, however innocent, may be 
interpreted as indicating partiality or prejudice, such as spending more time with one party 
than another without good reason, socialising with a party and adopting different modes of 
address.

(c) Even if all the disputants agree that they would like the mediator to express an opinion 
on the merits, there is a substantial risk in giving such an opinion that the mediator may no 
longer appear to be impartial.

Mediator impartiality
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• Are you the soft target or room with all the money?

• Breaking a deadlock

• Who is the impediment?

• Different views of the facts or merits

From the perspective of a Mediator
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Questions?


